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AGENDA

Introduction and Overview of: Session
MarthaMcClellan; FDIC

Introduction to/ADR
Dorethea Taylor-Kennedy,; NIH-ORS
Charlotte Kaplow; FDIC

Break

Choosing/AndiUsing an ADRMethoad
Panel'Members:
DortheaTaylor-Kennedy, NIH-ORS
Delores Crawford; GAO
SheilaWolcott/Linda\Washington; BEP

Wrap-Up
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BASICOVERVIEW ORADR
COURSEOUTLINE

Definition of ADR

A. What ADRIIS

B. What/ADRIIs not

C. TwobasickindsoffADR
D Advantages of ADR

E: Primary Dispute Resolution Process --
Adjudication
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BASIC OVERVIEW ORADR
COURSEOUTLINE

ADR'Models
A Three Primary ADRProcesses

1. Negotiation
2. Mediation
3. Arbitration

Bl Eight'hybridprocesses
C. Spectrum of ADR'procedures



BASIC OVERVIEW OFADR
COURSE OUTLINE(Continued)

|1} Choosingan/ADR'Method
A ISADR'Appropriate?

1"General presumptionithatitis
2. Circumstanceswhenitmaynotbe

Bl IFADRIS Appropriate; How DoYou Choose'an/ADR
Method?

1, Issuesitoiconsider

2. Using the spectrum approach

3. Whattype of ADR IS appropriate?

4. Client objectives -- overcoming impediments
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WhatisADR:?

e Allformsof disputeresolution otherthan'court
adjudication

e “Appropriate DisputeResolution?
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WhatADRISINOIL .

e Appropriate forevery dispute

e [he'solution'toall'disputesior.conflicts
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TWoKInasorADR

® |nterest-based

e Rights-based
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AavantagesiolfADR,

e Reduces costofdisputeresolution

e Reduceslengthoftimefordisputeresolution
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Aavantages,ofADR(continueq)

e Reduces courtcongestion;may reduce court
filings:anddockets

® Increasesinvolvementofparticipants

e Increaseslevel of.compliance
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DisaavanhtagesitoRiimanyDispure
ResolutionRrocess (Aajuaication)

e Imposed by third-party decisionimaker

o Involuntary

e Binding
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DisaavanhtagesitoRiimanyDispure
ResolutionRrocess (Aajuaication)

Formalized and structured

o Public(no confidentiality)
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ThreeRrmanyAlternative . Dispute
Resolution Rrocesses

e Negotiation
e Mediation

® Arbitration



Negotiation,Charactenstics

e \oluntary, private

fagreement; enforceableasacontact
\o third-party facilitator,

nformal

\o limits.on/presentationof arguments
Seeksimutually/acceptableagreement
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Mealation,Characterstics

e \oluntary

e Iflagreement; enforceable asacontract
e Party-selectedneutral

e Unbounded/presentation/ofievidence

e Seeksmutually;acceptableagreement
e Private

e Narrow issuesfortrial



IWotypes,ofimealation

e Rights-basedmediation
(Outcome prediction)

e Interests-basedmediation
(Facilitated negotiation)
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Aroitration.Characterstics

\Voluntary

fbinding; only'subjecttolimited review
Party-selectedthird-party decisionmaker
_essiformal; procedurally

Present proofsiand arguments
Sometimes principledidecision

Private
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Three!lypesiolArbitralion

1. Voluntary, Binding
2. \Voluntary, Non=binding

3. Compulsory, Non-binding
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ElghtiHybriad ADRMoaels

Mediation-Arbitration
Private Judging

Neutral ExpertFact-Rinding
Eanly/Neutral Evaluation

e Mini-trial

e Summary Jury Trial

e Ombudsman

e Negotiated Rule-making



“ ADR SRECTRUM
1i‘
H Facilitated Fact-Finding
ADR ADR
> 4 ;‘
Negotiated ADR Advisory ADR
reventive ADR Imposed ADR

I &
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ADRSpectrum

Preventive ADR
Negotiated ADR
Facilitated ADR
Fact-Finding ADR
AdvisoryADR
ImposedADR



I. Six{TypesolfADR
PREVEVTIVE NEGOTIATED
&

g e Partnering Principled
H e ADRClauses Positional
H e Negotiated ProblemiSolving
1 Rule-Making

e JointRroblem

Solving

FACILITATED

Conciliation

Mediation
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Sixt TypesolfADR(Continuea)

FACTIRINDING ADVISORY BINDING
e Neutral Neutral Binding
® ExpertFact Evaluation Arbitration
Rinding Private Judging
e Masters, SummaryJury
e Magistrates Trials
Mini-Trials

Non-Binding Arbitration
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ADRMayiNotiBe Applropriate
WhenTherells.. .

e Aneedforprecedent
e A'significantissue ofGovernmentpolicy
e A needtoestablishiuniform/policy

e Anabsentthirdpartywhomaybe adversely
affected



ADRMayiNotiBe Applropriate
When/Therells. .. (continuea)

e Aneedforatullpublicrecord
e Aneedfor.continuingjurisdiction

e Anotherdisputantwhoisnotcommittedtothe
goodfaith use offADR

e [ax;judicial’foreclosure, orinsurance defense
ISSUES

LR L
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Rrnciple.ofSubsiaianty;

e Resolvethematteratthe lowestpossiblelevel of
organization

e Starntwithitheimost interest-based procedure
possible
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Designing.Youl:OwniHybha.

e Tailorithe processitoithe problem
e Use atiered approach
e Bifurcatethelissues/use differentmethods

e |dentify’anienforcement method for follow-up
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